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INTRODUCTION
This paper discusses Australia’s position on the 2016 arbitral ruling in the South China Sea
Arbitration (The Republic of the Philippines v The People’s Republic of China). Australia’s Foreign
Minister has stated that this was an important test-case for how the East Asian region can manage
disputes peacefully.2
The paper will explain Australia’s interests in the South China Sea, followed by an examination of the
legal ruling alongside Australia’s, China’s and the Philippines’ responses. It will make reference to
the issue of emerging global powers in the East Asian region and argue that the arbitration should
become a precedent for regional dispute resolution based on nation-state participation in a rules-based
global order.
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WHY IS AUSTRALIA INTERESTED IN
THE SOUTH CHINA SEA?
Australia’s interest in the South China Sea dispute stems from Australia’s stated and abiding interest in the
upholding of a ‘rules-based global order’ as the premise of effective relationships between nation states in
the modern world.3
This is not an arbitrary or abstract interest for Australia. It has been repeated in Australian policy documents
since at least 2009, and is a core component of Australia’s 2016 Defence White Paper.4 Australia is party
to the UN Convention on the Law of the Sea (UNCLOS) and was a founding member of the UN in 1945,
just like China and the Philippines. Australia is currently the 12th biggest contributor globally to the UN’s
regular budget and played a constructive and influential role in the establishment of UNCLOS and its 1994
implementation agreement.5 It was UNCLOS on which the arbitral tribunal relied in the dispute between
China and the Philippines over the South China Sea.6
Additionally, Australia currently receives 91 per cent of its fuel imports from countries that are on the edge of
the South China Sea, or which travel through it. Roughly 60 per cent of Australia’s exports transit the South
China Sea, and 40 per cent of its imports travel through it.7 More than half of Australia’s contribution to the
global economy depends on the safe transit of goods through this region.
Australia’s interest in the South China Sea is
therefore a global and material one. Globally,
Australia is concerned that the disputing parties
behave in a way that will not inhibit the multiple
parties depending on peaceful access to these
waterways. Materially, the South China Sea is
a vital artery for Australia that flows in both
directions, both in what Australia gives to the
world and what the world brings to Australia.
Australia does not take sides in the regional
jurisdictional dispute concerning the South
China Sea, and has not done so to date. Australia
instead continues to hold that the best and
only means of peaceful resolution of contesting
claims is in accordance with international law.
International law, for Australia, is the foundation
of the rules-based global order and essential
to the security such a system offers to all
its participants.
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THE HAGUE RULING
The award made by the arbitral tribunal on 12 July 2016 concerning China and the Philippines was
unequivocal. It stated that:

•• There was no legal basis for historical rights or other sovereign rights and jurisdiction beyond those
provided for in UNCLOS, in the waters of the South China Sea encompassed by China’s asserted
‘nine‑dash line’;

•• None of the features in the Spratly Islands could generate more than a 12-nautical mile territorial sea; and
•• China had violated the Philippines’ sovereign rights with respect to its EEZ (exclusive economic zone)
and continental shelf in relation to both living and non-living resources.8

The Philippines, unsurprisingly, welcomed the Tribunal’s decision and underlined its support of UNCLOS.9
Additionally, the Philippines urged restraint by all parties and noted that the ruling was a milestone in
ongoing efforts to address disputes in the South China Sea, identified by the Philippines as the West
Philippines Sea.
The Chinese Government, by contrast, responded by dismissing the arbitration as a ‘farce’ that may have
been inappropriately influenced by money.10 The Chinese Foreign Ministry went on to state through China’s
Director General of Treaty and Law that the ‘nine-dash line’—a maritime or sovereignty claim asserted
by China, within which the dispute arose—‘came into existence much earlier than UNCLOS’.11 He further
underlined the importance of history by stating that:
China’s sovereignty and relevant rights in the South China Sea were formed
throughout the long course of history and have been maintained by the Chinese
Government consistently.
To close his point, he noted that UNCLOS ‘does not cover all aspects of the law of the sea’, contrary to the
findings of the arbitration.
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CHINA’S RESPONSE TO THE RULING
China’s responses to the arbitral award were consistent with China’s position on the Philippines’ legal claim
since the Philippines brought it to The Hague in 2013.
From the outset, China refused to participate in the hearings since it took the position that ‘the Tribunal did
not have jurisdiction over this case’.12 Moreover, in China’s unequivocally-stated view, Philippines’ initiation
of the proceedings was in breach of its own obligations in international law. Although China made no direct
submissions, the procedures of the arbitral tribunal permitted it to note China’s 2014 Position Paper on the
matter, that:

•• The essence of the subject-matter of the arbitration was the territorial sovereignty over several maritime
features in the South China Sea, which is beyond the scope of the Convention and does not concern the
interpretation or application of the Convention;

•• China and the Philippines have agreed, through bilateral instruments and the Declaration on the Conduct
of Parties in the South China Sea, to settle their relevant disputes through negotiations. By unilaterally
initiating the present arbitration, the Philippines had breached its obligation under international law; and

•• Even assuming, arguendo [for the sake of the argument], that the subject-matter of the arbitration were

concerned with the interpretation or application of the Convention, that subject-matter would constitute
an integral part of maritime delimitation between the two countries, thus falling within the scope of
the declaration filed by China in 2006 in accordance with the Convention, which excludes, inter alia
[among other things], disputes concerning maritime delimitation from compulsory arbitration and other
compulsory dispute settlement procedures.13

THERE IS NO LEGAL BASIS FOR
HISTORICAL RIGHTS OR OTHER
SOVEREIGN RIGHTS … IN THE
WATERS OF THE SOUTH CHINA
SEA ENCOMPASSED BY CHINA’S
ASSERTED ‘NINE-DASH LINE’.

This made clear that for China, the South China Sea dispute represents much
more than participation in international tribunals and the credibility of the
legal frameworks established to support them. In essence, the South China
Sea dispute for China is a territorial discussion rather than one pertaining to
UNCLOS. For that reason, China asserted its rights unilaterally to dismiss the
arbitral ruling as well as the legitimacy of the Philippines’ legal claims.

China’s action in this regard has been consistent. It is important to note that
China has held this position while continuing to emphasise its preference to
resolve the territorial disputes of the South China Sea through processes such
as ASEAN’s 2002 Declaration on the Conduct of Parties in the South China Sea; and the conclusion of a
code of conduct for the South China Sea.14 This demonstrates that China’s dismissal of the arbitration, while
fierce, was not without balance in China’s preferred modes of treating the issue of territorial disputes in the
South China Sea.
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AMBIGUITY AND COMPLEXITY
China’s response to the Philippines’ legal claim has underlined its history of ambiguity and complexity with
respect to international conventions, as well as to the South China Sea in which it claims it has maritime and
territorial rights beyond those affirmed by the arbitral ruling on UNCLOS.

The ‘nine-dash line’
China’s claims concerning its maritime territories in the South China Sea were delineated in a map published
in 1948, more recently referred to as the ‘nine-dash line’ claim.15 It roughly covers the maritime area
extending from China’s mainland toward the Philippines and encompassing Scarborough Shoal, the Paracel
Islands, the Pratas and Macclesfield Banks, and the Spratly Islands.
However, the arbitral tribunal noted the ambiguity that has accompanied this line during its history,
especially that:

•• The length and precise placement of the line’s individual dashes do not appear to be entirely consistent
among different depictions of the line; and

•• The original 1948 line featured 11 dashes; two in the Gulf of Tonkin were removed in 1953.

16

Thus, China’s own maritime boundaries in the original ‘dashed’ line have themselves been subject to
revision.17 This indicates the uncertainty and inconsistency that has accompanied China’s claims about its
maritime boundaries, which it has not tested in international law.18 The arbitral ruling affirmed, however, that
assertion of the nine-dash line had been consistent by China since 1953; and observed that an additional
tenth ‘dash’ added in 2013 was a reflection purely of the change of orientation of China’s more recent map.19
To this extent, the arbitration noted the complexity and history of China’s claims, consistent with China’s
official public material on the nine-dash line claim.

UNCLOS
China’s ratification of UNCLOS in 1996 places it
among the 168 signatories to the Convention.20
The UNCLOS negotiations began in 1973 and
represented China’s first major international
negotiations as the People’s Republic of China
since its official UN recognition in 1971.21 To this
extent, UNCLOS was a milestone moment for
China, and for the further development of a rulesbased international order such as the UN helped
initiate in 1945.
China’s decision, therefore, to disregard the
arbitral ruling on its compulsory jurisdiction
represents a significant change in Chinese
behaviour from its strong participation in the
international order since 1971; and, indeed, before
that as a co-founder of the UN.
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The rules-based international order
China’s decision to dismiss the arbitral rulings has added complexity to the ability of other nations to
understand China’s participation in the rules-based global order in which it plays an important role as a
permanent voice in the UN Security Council, and as a global power.
CHINA’S CONDUCT IN THIS
MATTER HAS GIVEN RISE TO THE
IMPRESSION THAT CHINA INTENDS
TO CHOOSE ARBITRARILY WHICH
INTERNATIONAL CONVENTIONS …
IT WILL ACCEPT FULLY, AND WHICH
IT WILL NOT.

China’s conduct in this matter has given rise to the impression that China
intends to choose arbitrarily which international conventions (to which it is
a party) it will accept fully, and which it will not. While not disputing China’s
right to act unilaterally in matters of its own sovereign interest, consistent
with international law, China’s conduct has caused reasonable concern from
other regional players as to what version of a rules-based global order China
envisages in its ongoing rise and development.

This paper will return to this problem in its conclusion but will first treat
Australia’s response to the arbitral ruling on the South China Sea. It will also
treat a parallel case in Australia’s own backyard, that of the Timor Sea, which exemplifies the extent to which
Australia is prepared to commit to the rules-based international order on which Australia’s South China Sea
position rests.

AUSTRALIA’S RESPONSE TO THE ARBITRAL RULING
Australia’s response to the arbitral ruling was swift, along with both China and the Philippines. The
Australian Foreign Minister released a statement on the day of the ruling, stating that:
The Australian Government calls on the Philippines and China to abide by the
[Hague] ruling, which is final and binding on both parties.… The Tribunal’s decision
was not about sovereignty, but about maritime rights under UNCLOS.… Australia
supports the right of all countries to seek to resolve disputes peacefully in
accordance with international law, including UNCLOS.22
The Australian Foreign Minister went on to point out the benefit all parties to the dispute had received from
a rules-based international order in the prospering of East Asia. She urged all parties to resolve their dispute
through peaceful means and ‘refrain from coercive behaviour and unilateral actions designed to change the
status quo in disputed areas’. Foreign Minister Bishop’s statement identified the arbitration as a test-case
for how the East Asian region can manage disputes peacefully.
Australia’s response to the arbitral ruling highlighted:

•• That although Australia was not a party to the South China Sea legal dispute, Australia’s interest includes
the regional stability that every East Asian country—including Australia, China, and the Philippines—has
benefited from;

•• The importance of international laws, and conventions such as UNCLOS, as the basis for managing
dispute resolution in the East Asian neighbourhood; and

•• That Australia does not take sides in the competing territorial claims in the South China Sea, a position it
has held consistently.23

Australia therefore affirmed its primary interest in the South China Sea to be the maintenance of regional
peace and stability, along with unimpeded trade for the purpose of regional prosperity.
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AUSTRALIA AND THE TIMOR SEA –
A PARALLEL CASE?
Echoing the Foreign Minister’s points, on 26 September 2016 Australia indicated that it would continue to
participate in the ongoing hearings of a compulsory Conciliation Commission on a disputed area in the
Timor Sea, in which it has been involved since April 2016.24 The Conciliation Commission was established
further to UNCLOS and will rely on UNCLOS in its considerations. Immediately prior, the Conciliation
Commission had ruled against Australia’s submissions that the Commission did not have compulsory
jurisdiction in the Timor Sea dispute.
The issue in question is the delimitation of a permanent maritime boundary between Australia and TimorLeste, and the effect of the ‘Certain Maritime Arrangements in the Timor Sea’ (CMATS) treaty on available
dispute resolution options.25 This is an agreement reached in 2006 between the Australian and TimorLeste Governments on revenue distribution from mineral resources in the Timor Sea, while placing the
determination of a permanent boundary on hold for a specified period. Australia had initially objected to the
Conciliation Commission’s compulsory jurisdiction to hear Timor-Leste’s application under UNCLOS, due to
the existence of CMATS, and Australia’s preference to negotiate an eventual permanent maritime boundary
with Timor-Leste directly.
However, when the Conciliation Commission found against Australia on 19 September 2016—that is, that
compulsory conciliation under UNCLOS did apply to this case—Australia continued its participation in the
Commission’s conciliation process due to its support for the rules-based international order. The Australian
Foreign Minister and the Australian Attorney-General mutually affirmed this stance, only one week after the
preliminary ruling.26
This is an important point for the discussion of the South China Sea. Just like the Philippines and China in
the South China Sea, Australia considered that it had acted in good faith and consistently with international
law in its efforts to address the question of a permanent boundary and the sharing of the mineral wealth
in the Timor Sea. Australia did this through bilateral agreement and negotiations. As the arbitration noted,
both China and the Philippines similarly acted in good faith with their understanding of UNCLOS. The root of
the problem for China and the Philippines stemmed from different interpretations of their obligations under
this Convention.27
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Differently from China’s conduct in the South China Sea, however, Australia continues to participate in the
conciliation processes on the Timor Sea, as it has from the outset. Australia is doing this even though the
Conciliation Commission has already ruled against Australia on the question of compulsory jurisdiction and
may make ultimate recommendations adverse to Australia.28
This demonstrates that Australia is prepared to uphold its commitment to a rules-based global order
independent of whether this may, from time to time, work against Australia’s stated interests. This is a
position Australia has held historically and on which it has already followed through in legal rulings on
maritime resource issues.29

HISTORY AND THE WAY AHEAD –
REGIONAL LEADERSHIP
FOR CHINA TRULY TO AVOID
THE THUCYDIDES TRAP, CHINA
MUST AVOID THE IMPRESSION IT
SEEKS TO BECOME A REGIONAL
HEGEMON … THAT WILL
ACTIVELY WORK AGAINST THE
STATED INTERESTS OF OTHER
REGIONAL PLAYERS.

This paper has discussed the legal and policy implications of the 2016 arbitral
ruling on the South China Sea, with particular reference to the rules-based
global order. In closing, it will discuss some examples from history raised
by the leaders of both China and Australia to exemplify the importance of
peaceful dispute resolution, and the significance of leadership by example in
the development of this emerging Asian region.

Australian Prime Minister Malcolm Turnbull addressed the issue of
regional growth and power shift in a speech to the Center for Strategic and
International Studies in Washington in January 2016.30 There, he cited Chinese
President Xi Jinping’s oft-repeated reference to the ancient Greek author Thucydides, who reflected on the
causes of the Peloponnesian War in ancient Greece in the following way:
The growth of power of Athens and the alarm which this inspired in Sparta made
war inevitable.31
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China is often described as resembling Athens in its re-emergence as a global force whose rising power
is causing alarm to its neighbours. For this reason, the Prime Minister noted President Xi’s stated concern
to avoid the ‘Thucydides Trap’, where China’s growing power inevitably triggers a conflict because of the
change in power dynamics that China’s rise brings.32
However, as Prime Minister Turnbull went on to say, China must seek to reassure its neighbours of China’s
intentions if China is, for its part, to avoid the Thucydides Trap. Such reassurance can come only if China
demonstrates greater transparency in its dealings with regional neighbours on issues like the South China
Sea. Indeed, for China truly to avoid the Thucydides Trap, China must avoid the impression it seeks to
become a regional hegemon (leader, commander or governor) that will actively work against the stated
interests of other regional players.33
Importantly, ancient Greek history furnishes us with another example of regional leadership of a kind that
is instructive for China, Australia and the Philippines in the management of emerging power dynamics. The
ancient Greek historian Herodotus, a predecessor of Thucydides, recounts how Athens deliberately ceded
an opportunity for Greek hegemony during an earlier national crisis in the invasion of Greece by the Persian
army of King Xerxes.34 There, Athens was presented with the opportunity to become the leader of Greece
against Persia but chose not to do so because it was aware of Sparta’s suspicions of Athens’ intentions.
Athens recognised that seeking the role of hegemon in these circumstances would have fractured the Greek
coalition and put at risk the possibility of a stable Greek future in which Athens’ interests would be served,
alongside those of Greece’s other city-states.35
Athens chose regional stability and a certain future over preeminence which it might otherwise have taken—
and which it had the military capability to carry—but which could have put in jeopardy the Mediterranean
region in which its interests were enmeshed. Only later did Athens demonstrate that it did not have the moral
capability to fulfil its leadership potential, something Thucydides reflects on at length.36
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THE HISTORY OF EUROPE AND THE FUTURE OF ASIA –
ENDURING LESSONS FROM DIFFERENT TIMES,
DIFFERENT PLACES
Modern states possess the ability to reflect on history in depth and at length; and an equal responsibility
not to repeat history’s known mistakes for generations following it. The French philosopher Simone Weil
commented following the Second World War in Europe that:
It is very necessary, above all for the sake of the next few generations, to change
our conception of human greatness so that we no longer think of mass-fixated,
mean-spirited men of power, like Hitler or Stalin, as ‘great men’, nor of ‘empires’
(economic or militaristic) as ‘great societies’, but reserve the term of ‘greatness’
for those humans and those smaller communities that truly deserve it.37
ASIAN COUNTRIES HAVE THE
OPPORTUNITY TO ESTABLISH
PRINCIPLES OF HUMAN
FLOURISHING THAT WILL SERVE
THE INTERESTS OF THE ASIAN
REGION CONSIDERED AS A
WHOLE—TO THE INCLUSION AND
PROTECTION OF ALL, AND NOT
SIMPLY THE GREAT POWERS
RISING WITHIN IT.

Weil’s reflections carry weight for reminding us that, just like Europe, Asian
countries have the opportunity to establish principles of human flourishing
that will serve the interests of the Asian region considered as a whole—to
the inclusion and protection of all, and not simply the great powers rising
within it.

Put simply, transparent participation by all regional states in a rules-based
global order is a proven basis for creating the conditions for regional success.
It does so by enabling strategic competition in a way that will not inevitably
result in conflict in the way our historians remind us. It is also most likely
to reduce the possibility of strategic miscalculation between rising nationstates, which in their own way seek to set the conditions under which future generations within the Asian
region will live.
Transparent participation in a rules-based global order also has the potential to alter the nature of the
regional strategic conversation to one of reasonable participation in this order. This could conceivably
replace one-dimensional discussions of regional hegemony that sometimes characterise public
commentary on the emerging dynamics of the East Asian region. In this paper’s view, such discussions
fail to truly illuminate the successful characteristics of global leadership and example in an age of
geopolitical change.38

CONCLUSION
This paper has identified why transparent participation in a rules-based global order, as demonstrated by
Australia within the confines of international law, is critical to the resolution of maritime disputes in the
South China Sea.
Australia’s view on the importance of the rules-based global order, and its undertakings to abide by the
principles of this order, mark an important baseline that can and should be considered normative for all
regional players in East Asia. As this paper has highlighted, participation in this order and its ongoing
constructive establishment—rather than its coercive imposition—will be a test for every regional player to
see how far the possibilities for regional growth without strategic interruption can continue.
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